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HUMAN RIGHTS QUARTERLY

EI Salvador: Methods Used to Document
Human Rights Violations
Gloria Valencia-Weber

and Robert j. Weber *

I. INTRODUCTION: FOCUS OF STUDY
This study describes and .analvzes the methods used to document human
rights abuses in EI Salvador, focusing on the methods used by the United
States Government through its Embassy in San Salvador, and by Tutela
Legal, a nongovernmental monitoring agency in San Salvador. Many aspects
of U.5. foreign policy, especially in regard to EI Salvador, are based on conclusions drawn from
documentation of human rights violations. Accordingly, such policy is subject to criticism by persons who find fault with
the documentation.
Methodology lies at the core of the disagreements which frequently
emerge in the
Congress, in the United Nations, and in the international
community. 'I[qonsiderable controversy exists as to the reliability and impartiality of human-rights information collected in fact-finding reports. In
order to increase the reliability, statistics can be included in reports, in support of findings. It is, however, equally important to consider where those
figures come from, what they are based upon, and what they mean." 1 EI
Salvador is a country in which the controversy is most apparent.
EI Salvador was chosen because the internationally recognized standards for human rights congressionally require certification by the State Department and the president as a prerequisite to authorization of
aid.
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* The authors received invaluable assistance from: Deborah Anker, Jack Tobin, and
Frederick Edward Snyder of Harvard Law School; the C. Clyde Ferguson International
Human Rights Fellowship and the Public Interest Fellowship Programs of Harvard Law
School; the Stanfield Scholarship in Law, Unitarian-Universalist Association; and Aryeh
Neier and the staffof the AmericasWatch Committee.
1. Elsen and Verstappen, "Counting Human Rights Violations: EI Salvador in Statistics," 6
Studie..en-Informatiecentrum Mensenrechten (SIM) Newsletter 3, Netherlands Institute
of Human Rights (May 1984).
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The U.S. instituted the certification requirement in 1981,2 and, in making a
decision regarding certification, the president and the State Department rely
on the documentation of abuses collected by the u.s. Embassy. In this artimethod is compared to the method of Tutela legal, a Catholic
cle the
Church-affiliated organization. Tutela's reports present a detailed, evolving
view of its method. Neither the Tutela nor the
method is unique: the
conditions under which data are collected are appropriate in other international contexts. The authors examined Tutela and
records which were
relevant and available for 1980 through 1984 and used post-1984 official
statements which relate to methods.
The focus is on the method used for the documentation of the murder
or disappearance of civilians. Killing and "disappearing" civilians are only
part of a standing list of abuses which are included in the international instruments of human rights, although these two abuses are the ones most easily
documented, the most reported, and the most often cited in the popular
debate about EI Salvador.
EI Salvador is a country in civil war. For a small country of only five
million people, the destruction in human life and national resources is staggering. Human rights organizations state that over 40,000 civilians have died
in political murders and 3,000 more are disappeared victlms.! Internal refugees, in camps and dislocated throughout the countryside, number over
500,000. On this latter figure the human rights groups and the State Department are in accord.' The external refugees include 750,000 in exile in other

u.s.
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2. Chief legislation is § S02B(b) of the Foreign Assistance Act of 1961, as amended, which
provides no security assistance may be provided to any country which engages in a con-sistent pattern of gross violations of human rights. Pub. l. No. 87-195, 75 Stat. 424 (1961)
<codified as amended at 22 U.S.C. § 2304(b) (1982». Section 116(d) of the Foreign
Assistance Act of 1975 restricts economic assistance. Pub. L. No. 94-161, 89 Stat. 849
(1975) (codified at 22 U.S.C. § 2151" (1982». Section 701 of the International Financial
Institutions Act of 1977 requires that
development monies, through the multilateral
development banks, also be prohibited. Pub. l. No. 95-118/ 91 Stat. 1067 (1979) (codified as amended at 22 U.S.C. § 262d (1982 & Supp. 1111986). Specific certification for EI
Salvador, every six months, is required by §§ 727-731 of the International Security and
Development Cooperation Act of 1981, Pub. l. No. 97-113, 95 Stat. 1519 (1981). On 30
November 1983 President Reagan pocket-vetoed the extension of the 1981 Act. Representative Michael Barnes and thirty-two other House Democrats filed a suit challenging
the pocket veto. ·On 30 August 1984 the District of Columbia Circuit Court ruled that
President Reagan did not have the constitutional authority for the veto. Barnes v, Kline,
759 F.2d 21 (D.C. Cir. 1984). One interpretation of this decision is that the extension
legislation is now the law. The case will be reviewed by the Supreme Court. Cert,
granted sub nom. Burke v, Barnes, 106 S. Ct. 1258 (1986). There have been subsequent
House efforts to remove military aid to EI Salvador, but these bills have not passed both
chambers of Congress.
3. Statistics are from With Friends Like These: The Americas Watch Report on Human Rights
and
Policy in Latin America 135 (e. Brown ed. 1985).
4. Id. uses 500,000 for internal refugees; House Committee on Foreign Affairs and Senate
Committee on Foreign Relations, Country Reports on Human Rights Practices for 1983,
at 561 (1984) cites 465,000; House Committee on Foreign Affairs and Senate Committee
on Foreign Relations, Country Reports on Human Rights Practices for 1984, at 524 (1985)
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cites 450,000.
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countries in Latin America and the United States where they are often illegal
residents," These numbers cannot tell the entire story of individuals brutally
deprived of life, family members, friends, property, and a sense of community. They can only indicate a part of the reality in which parties collect data
and report on human rights violations.
This paper begins with an examination of the current international
human rights standards as they relate to documentation in EI Salvador and
perspective on the issues. Then the history and methods of data colthe
lection on human rights violations, as practiced by Tutela and the
State
Department, are discussed. A section follows on factors of reliability and accuracy for data on violations of human rights, data that are often collected
under conditions of great hardship and risk. Next, a general picture isdrawn
of how well the Tutela and
methods take into account reliability and accuracy criteria. Finally, in an Appendix, several possible quantitative indices
of human rights violations are discussed.

u.s.

u.s.

u.s.

II. HUMAN RIGHTS STANDARDS

A. International Standards
Two critical issues arise with respect to documentation in EI Salvador; first,
what should be counted as a "human rights violation," and second, how victims and perpetrators should be classified. The legal standards most relevant
to these issues are the four Geneva Conventions of 1949 and Protocols I and
lito these Conventions. Both EI Salvador and the United States are members
of the international conventions and have ratified or recognized the major

international instruments.s

s. C. Brown, supra

note 3, at 135.
6. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, opened for signature 12 August 1949, entered into force 21
October 1950, 6 U.S.T. 3114, T.I.A.S. No. 3362, 75 V.N.T.S. 31 (entered into force for
the United States 2 february 1956) [First Convention]; Geneva Convention for the
Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members of
Armed Forces at Sea, opened for signature 12 August 1949, entered into force 21 October 1950, 6 U.S.T. 3217, T.J.A.S. No. 3363, 75 U.N.T.S. 85 (entered into force for the
United States 2 February 1956) [Second Convention]; Geneva Convention Relative to
the Treatment of Prisoners of War, opened for signature 12 August 1949, entered into
force 21 October 1950, 6 U.S.T. 3316, TJ.A.S. No. 3364, 7S U.N.T.S. 135 (entered into
force for the United States 2 February 1956) [Third Convention]; Geneva Convention
Relative to the Protection of Civilian Persons in Time of War, opened for signature 12
August 1949, entered into force 21 October 1950, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75
U.N.T.S. 287 (entered into force for the United States2 February 1956) [Fourth Convention]; Protocol 1Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of International Armed Conflicts, opened for signature 12
December 1977, entered into force 7 December 1978, U.N. Doc. A/32/144 (1977), 72
Amer.. J. Int'l L.. 457 (1978), 16 Int'/ Legal Materials 1391 (1977) [Protocol I]; Protocol II
Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection

